Del ano, Galifornia

STATE OF CALI FORNI A
AGR CULTURAL LABOR RELATI ONS BQARD

Case No. 80-C=172-D
81-(&7-D

SUPERI OR FARM NG COVPANY,
Respondent ,
and
8 ALRB No. 77
LU S RAM REZ and
DAGCBERTO O QGONZALES,

Charging Parti es.
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DEC SI ON AND ORDER

h April 2, 1982, Admnistrative Law Gficer (ALOQ Brian
Tomissued the attached Decision in this proceeding. The General
Gounsel and Respondent each tinely filed exceptions and a supporting
brief, and Respondent filed a reply brief.

Pursuant to the provisions of Labor (bde section 1146,
the Agricultural Labor Relations Board (Board) has delegated its
authority inthis natter to a three-nenber panel.

The Board has considered the record and the attached
Decision in light of the exceptions and briefs submtted by the

parties and has decided to affirmthe ALOs rulings, findings,?Y
LILITIIITIITTT]

YRespondent excepted to the ALO's credibility resolutions in this
matter. W will not disturb an ALOs credibility resolutions, to the
extent that such resol utions are based upon demeanor, unless the
cl ear preponderance of the relevant evidence denonstrates that the
are incorrect. (AdamDairy dba Rancho Dos R os (Apr. 26, 19782 4 ALRB
No. 24; E Paso Natural Gas Co. (1971) 193 NLRB 333 [ 78 LRRM 1250] ;
Standard Dry VWl |l Products (1950) 91 NLRB 544 [ 26 LRRM1531].) "W
have reviewed the record and find the ALO s credibility resolutions to
be supported by the record as a whol e.



and concl usi ons? as nodified herein, and to adopt his recommended
Qder, wth nodifications.

W affirmthe ALO s recomended di smssal of the allegation
t hat Respondent violated section 1153( a) of the Agricultural Labor
Rel ati ons Act (Act) by discharging Jose Garcia, but we disagree with
his rationale. He recommended dismssal of that allegation because
Garcia did not testify at the hearing. As we noted in George Lucas and
Sons (Cct. 23, 1979) 5 ALRB No. 62, the testinony of the

discrimnatee or other victimof an unfair |abor practice is not an

essential element in proving a violation of the Act. Evidence from
other sources is often sufficient to prove a prim facie case.
However, based on our review of the record, we find that General
Counsel has failed to adduce sufficient evidence to establish a prina
facie case of a violation with respect to Garcia's discharge, and we
hereby dismss that allegation of the conplaint.
ORDER
By authority of Labor Code section 1160. 3, the

Agricultural Labor Relations Board (Board) hereby orders that
Respondent Superior Farm ng Conpany, its officers, agents,
successors, and assigns, shall:

1. Cease and desist from

2\ need not address the ALO's conclusion that Respondent's refusa
to reinstate Dagoberto O CGonzal ez on Septenber 24, 1980, constituted
an additional violation of section 1153( a) of the Agricultural Labor
Rel ations Act as it would not affect our remedial Oder herein. In
any event, Respondent's backpay liability begins on Septenber 23,
1980, the day it discharged Gonzal ez because of his protected activity.
(See Abilities and GoodwiI'l, Inc. (1979) 241 NLRB 27 [100 LRRM 1470].)
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(a) Discharging, laying off, or otherw se discrim-
nating against, any agricultural enployee in regard to hire or tenure
of enpl oynent because he or she has engaged in any concerted activity
protected by section 1152 of the Agricultural Labor Relations Act
(Act).

(b) In any like or related nmanner interfering wth,
restraining, or coercing any agricultural enployee in the exercise
of the rights guaranteed them by section 1152 of the Act.

2. Take the following affirmative actions which are
deemed necessary to effectuate the policies of the Act:

(a) Ofer to Dagoberto 0. Gonzal ez i nmedi ate and
full reinstatenent to his forner or substantially equival ent position,
wi thout prejudice to his seniority or other enploynent rights or
privileges.

(b) Make whol e Dagoberto 0. Conzalez for all |osses of
pay and ot her econom c | osses he has suffered as a result of his
di scharge on Septenber 23, 1980, such amounts to be conputed in
accordance with established Board precedents, plus interest thereon,
computed in accordance with our Decision and Order in Lu-Ette Farns,
Inc. (Aug. 18, 1982) 8 ALRB No. 55.

(c) Preserve and, upon request, make available to

this Board and its agents, for exam nation, photocopying, and ot her-

wi se copying, all payroll records, social security paynment records,
time cards, personnel records and reports, and all other records

rel evant and necessary to a determnation, by the Regional D rector,

of the backpay period and the amount of backpay due under the terms of
this Oder.
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(d) Sign the Notice to Agricultural Enployees
attached hereto and, after its translation by a Board agent into all
appropriate |anguages, reproduce sufficient copies in each | anguage
for the purposes set forth hereinafter.

(e) Mil copies of the attached Notice, in all
appropriate |anguages, within 30 days after the date of issuance of
this Order, to all agricultural enployees enpl oyed by Respondent at
any time during the period from Septenber 23, 1980, to Decenber 31,
1980.

(f) Post copies of the attached Notice, in all
appropri ate | anguages, in conspi cuous places on its property for 60
days, the tinme(s) and place(s) of posting to be determned by the
Regional Drector, and exercise due care to repl ace any Notice which
has been altered, defaced, covered or renoved.

(g) Arrange for arepresentative of Respondent or a
Board agent to distribute and read the attached Notice, in all
appropriate languages, to all of its agricultural enpl oyees on conpany
tine and property at tine(s) and place(s) to be determned by the
Regional Drector. Follow ng the reading, the Board agent shall be
gi ven the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions the enpl oyees nay have concer ni ng
the Notice and/or their rights under the Act. The Regional D rector
shall determne a reasonabl e rate of conpensation to be paid by
Respondent to all nonhourly wage enpl oyees in order to conpensate them
for tine lost at this reading and during the questi on-and- answer
peri od.

(h) Notify the Rgional Orector inwiting, wthin
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30 days after the date of issuance of this Oder, of the steps
Respondent has taken to conply therewith, and continue to report
periodically thereafter, at the Regional Director's request, until
full conpliance is achieved.

Dat ed: October 19, 1982

JO—|NP I\/CCARTHY Menber g

ALFRED H. SO\IG I\/Enber

P .
;f";,—-?':-.;.. "': .I’.L')—L_L.’:l—_-_

JEROME R WALD E, Menber

8 ALRB No. 77



NOTI CE TO AGRI CULTURAL EMPLOYEES

After investigating charges that were filed in the Del ano Regi ona
Ofice, the General Counsel of the Agricultural Labor Relations Board
Board) issued a conplaint which alleged that we, Superior Farmn ng
mpany, had violated the law. After a hearing at which each side had an
opportunity to present evidence, the Board found that we did violate the
| aw by di schargi ng enpl oyee Dagoberto 0. Conzal ez because of his
protected concerted activities. The Board has told us to post and
publish this Notice. W wll do what the Board has ordered us to do.

\\¢ also want to tell you that the Agricultural Labor Relations Act is a
| aw that gives you and all other farmworkers in California these rights:

To organi ze yoursel ves;
To form join, or help unions; _
To vote in a secret ballot election to decide whether you want a
union to represent you; _
To bargain with your enpl oyer about your wages and morkln?
conditrons through a union’chosen by "a majority of the enployees and
certified bY t he "Boar d,;

dh

& whe

5. To act together with other workers to help and protect one
anot her; an .
6. To decide not to do any of these things.

Because it is true that you have these rights, we promse that:

WE WLL NOT hereafter discharge, lay off, or in any other way
discrimnate against, any agricultural enployee beCause he of she has
engaged in profected concerted activities.

WE WLL reinstate Dagoberto 0. Gonzalez to his former or substantially
equi val ent enpl oynent, wi thout |oss of seniority or other privileges, and
we W Il reinmburse himfor any pay or other noney he has |ost as a result
of his discharge on Septenber 23, 1980, plus interest.

Dat ed: SUPERI CR FARM NG COVPANY

By:

representati ve htle

| f you have a question about your rights as farmworkers or about this
Noti ce, %gu may cont act any office of the Agricultural Labor Relations
Boar d. e office is locafed at 627 Main Street, Delano, California,
93215. The tel ephone nunber is (805) 725-5770

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the State of California.

DO NOI' REMOVE OR MJTI LATE.
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CASE SUMVARY

Superior Farmng Conpany 8 ALRB No. 77

(Luis Ramrez and Dagoberto 0. Gonzal ez) Case Nos. 80-CE-172-D
81l-C=7-D

ALO DEA ST ON

The ALO found that the Respondent violated section 1153( a) of the Act
by di scharging an enpl oyee (Gonzal ez) because he en?aged In protected
concerted actrvities when he joined with other tractor drivers in
refusing to remove | eaves fromthe grapes in his gondola in order to
protest a change in the Respondent's unloading procedure that resulted
In a reduction in the enpl oyees' wages. However, the ALO recomended
dismssal of the allegation that the Respondent violated the Act by

di scharging a member of the tractor driver's crew, flndlng that the
Respondent "did not discharge the worker, but rather that the enplgiee
had refused to work and thereby became an economc striker. The ALO
al so reconmended di smssal of an allegation concerning another menber
ﬁf the tractor driver's crew because the worker did not testify at the
earing.

The ALO found that General Counsel failed to present a prim facie
case that Respondent violated section 1153( a) of the Act b

di scharging two grape pruners because they had engaged in protected
concerted activi y, and granted the Respondent's nofion to dismss
that allegation at the hearing.

BOARD DEA SI ON

The Board affirmed the ALO s rulings, findings, and concl usions, and
adopted hi s reconmended Order with nodifications. The Board, however
disagreed with the ALO s recommended dism ssal of an allegation based
on the fact that the alleged discrimnatee did not testify at the
hearing. The Board noted that it is not essential that the .

di scrimnatee, or other victinms of an unfair |abor practice, testify
at the hearing, and pointed out that evidence fromsources other than
the discrimnatee is often sufficient to prove that a violation
occurred as alleged. However, the Board found, based on its review of
the record, that General Counsel failed to establish a prina facie
case of a violation as to that alleged discrimnatee, and therefore
dismssed the allegation. The Board ordered reinstatement with
backpay for enployee Gonzal ez.

* % %

This Case Sunmary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* * *



STATE OF CALI FORNI A
AGR CULTURAL LABCR RELATI ONS BQARD
In the Matter of

Case Nos. 81-C&7-D
80-C=172-D

SUPER (R FARVS,
Respondent ,
and

LU S RAM REZ and DAGCBERTO O QGONZALEZ,
Charging Party.

e N N N N N N N N N N N

Appear ances:

Juan Aranbal a
Delano, CGalifornia
for the General Gounsel

Bert Hof f man
Qui nl an, Kershaw, Fanucchi and Hof f nan
Fresno, Galifornia

for the Respondent

DECI SI ON OF THE ADM NI STRATI VE LAW CFFI CER

STATEMENT OF THE CASE
BRAN TOM Admnistrative Law Oficer:
This natter was heard before ne on Gctober 20, 21, 22, Novenber
2 and 3, 1981, in Delano, Galifornia. Charge 80-CE7-D was fil ed
by Dagoberto Gonzal ez (hereinafter "Dagoberto")? Septenber 24,
1980?: Charge No. 81-CE-7-Dwas filed by Luis Ranirez (hereinafter

"Ramrez") on January 14, 1981. The charges were consol i dated by
Qder of the Regional Drector on Cctober 6, 1981, and a First
Arended Consol i dat ed Conpl ai nt was i ssued

1/. Reference to persons with a surnane Gonzalez will be to
their first nane, as there are nore than one (Gonzal ez.
2/. Al dates are 1980, unless otherw se stated



on that date. Said Arended Conplaint alleges, inter alia, that
Superior Farns (hereinafter sonetines referred to as "Respondent")
violated Section 1153( a) of the Agricultural Labor Rel ations Act
(hereinafter the "Act") by the discrimnatory di scharge of various
naned enpl oyees. At the close of General (ounsel's case, Respondent
nade a notion to dismss that part of the Conpl aint based on Charge
No. 80-CE172-D insof ar as enpl oyee Jose Garcia, was concerned. |
granted said notion. A the close of the hearing, Respondent noved
to dismss that part of the Conpl aint based on Charge No. 81-C& 7-D
involving Ramrez and Audel ia Heredia (hereinafter "Heredia"). |
granted sai d notion. ¥

Al parties were given full opportunity to participate in
the hearing. Respondent and General Qounsel filed post-hearing
briefs in support of their respective positions.

Upon the entire record, including ny observation of the
deneanor of the

3/. | granted this notion to dismss on the grounds that Ramrez and
Heredia's roles in the concerted activity, i .e. arequest to increase
t he ﬂreval ling piece rate, was mnor., at best. Ramrez, while working
inthe fields wth other enpl oyees, notioned to Aurelio Menchacha
(herei nafter "Menchacha'), a supervisor, to stop. A co-worker told
Menchacha that the piece rate was | ow and shoul d be i ncreased.
Menchacha agreed to ook into it. The evidence was uncl ear what
Heredia' s role was or where she was |located during this brief
exchange. The evidence also indicated that it was the cormon
practi ce at Respondent's ranch to request agj ust nents of the piece
rate in this nmanner and that this nethod had been used often in the
past wthout incident. In addition, Phil N ckel, the foreman who
directly supervised Ramrez and Heredia and the person who i ssued the
disciplinary notices which led to their discharge, was not shown to
have any know edge of Ramrez's or Heredia s role in the concerted
activity He deni ed havi ng any such know edge and gi ven the brief and
uneventful nature of the request for the piece rate increase, the
routi ne and cooperative response of Menchacha to the request (which
all parties agreed on) an inference that N ckel had know edge of the
incident is unreasonable. The General Qounsel requested that the
ruling on this notion be reconsidered and both Respondent and General
Qounsel fully briefed this issue in their post-hearing briefs;
however, after reviewng the briefs and transcript, | am persuaded
that ny original ruling was correct and hereby affirmsaid ruling.
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W tnesses, | make the foll ow ng:
FI NDI NGS OF FACT

[ Jurisdiction

Respondent is a conmpany engaged in agricultural operations
in California, as was so admtted by Respondent. Accordingly,
| find that Respondent is an agricultural enployer within the
meani ng of Section 1140.4( c) of the Act.

At all tinmes material herein, | find that Dagoberto and
Rosalio Contreras (hereinafter "Contreras") were agricultural
enpl oyees within the meaning of Section 1140.4( c) of the Act.
Il The All eged Unfair Labor Practice

The Conpl aint alleges, inter alia, that Respondent violated Section

1153( a) of the Act by termnating the enploynent of Dagoberto and
Contreras on or about Septenber 24, 1980, because they had engaged
In concerted activity to obtain higher wages.
Respondent denies that it commtted the alleged unfair
| abor practi ce.
FACTS
A Respondent's Qperation

Respondent is a large farmng operation divided into

various "areas." Aea FHve, where the alleged incident took

pl ace, consists of sone 5, 000 acres used for the grow ng of

grapes. These grapes are grown for the wne, table and raisin
narkets. Ron Wrth (hereinafter "Wrth") is the superintendent

of Avea Hve. As superintendent, Wrth's duties were to oversee

all farmng operations in the assigned area, including all personnel
pr obl ens.

The harvesting of the wne grapes in 'Aea Hve can be
-3



described as follows: A large crewof workers is assigned to
a "block"” of a given ranch. This large crewis divided into a
sub-crew of three or nore persons each. Each sub-crew consists
of one tractor driver and two or nore pickers. The tractor driver
has attached to his tractor a gondol a i n which the harvested grapes
are placed. After the gondola is | caded, the tractor driver drives
to an unl oadi ng area. The gondol a i s then wei ghed, unhitched, |ifted
intothe air by a forklift and the grapes dunped into a waiting truck.
After the gondola is weighed, the tractor driver is given
a slip of paper indicating the net weight of the grapes in
the gondola. A copy of this weight slip is kept by the Respondent
for its payroll records. A the end of the day, the net weight
per sub-crewis tabulated. The pay for the enpl oyees is a
pi ece rate based upon the anount of grapes picked wth each
nenber of a sub-crewreceiving credit for a proportionate share
of the total anount picked.
As part of the dunpi ng process, forenen are stationed at
the unloading site to see that | eaves and other debris |eft there
by the pickers are not dunped into the truck. If "naterial
other than grapes" (M3 is mxed in wth grapes shipped to the
wnery at alevel above 1 percent, the wnery nay pay |ess or
reject a given shi pnent.
Anuar Gonzal ez (hereinafter "Anuar") is the forenan directly
I n charge of Dagoberto's sub-crew Benito Juarez (hereinafter

"Juarez") is another forman working in the area.

B. The Concerted Activity and Termnation of Dagoberto
Respondent' s supervi sors regul arly adnoni shed crew nenbers
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to "pick cl ean.” However, Oh Septenber 23, Respondent was even
nore concerned that the grapes be clean as the crew was starting
in the Miscats, a variety of grape in which | eaves get easily
mxed inwth the grapes. In addition to warning the crewto
"pi ck clean" on that day, Respondent al so nodified his procedure
at the unl oading station. Wereas the prior practice had been
to allowgrapes in the entire gondola to be dunped in one notion,
Respondent on that day started a procedure whereby the gondol a
was dunped in portions. Thus only a portion of the gondol a
woul d be enptied at a tine and checked for M3G by the forenan.
If the I oad contai ned too nuch MO5 the forenman woul d have the
tractor driver or another enpl oyee clean the remaining part of
the | oad before the next portion was unl oaded. This process
woul d continue until the gondola was enptied. This new procedure
quite naturally resulted in a sl ow ng down of the unl oadi ng process.
Dagoberto, after his sub-crew picked its first load of that
day, drove to the unloading site where six to seven other tractor
drivers were waiting to unload. The tractor driver immediately
head of Dagoberto was Jose Manuel Medina (herei nafter "Medina").
Wiile waiting inline to unload his grapes, Dagoberto noted
that the new procedure required much nore tine to unload than
the prior nethod. He then net wth nost of the other drivers
who were waiting in line. They agreed that they wanted to return
to the established practice of dunpi ng grapes, as the new
net hod of dunping in portions was too tine consumng and woul d
result in areduction of their wages. They al so agreed that they
woul d refuse to clinb up on the truck to clean the grapes as
requi red under the new net hod.
-5



Prior to Medina receiving his turn to dunp his grapes, he

had a conversation wth Dagoberto. Dagoberto told Medina that it
was okay not to clinb up on the gondola to clean the grapes; that if
he was fired for refusing to clean the grapes the other drivers
woul d "back himup. " Medi na then preceded to the unl oadi ng ar ea.
Wen he got there Anuar told himhe would have to get up there

to clean the leaves out. Medina replied that he was not goi ng

to do so. Anuar repeated his request and Medi na agai n decl i ned.
After a short interval, Anuar decided to dunp the grapes hinself.
After Medina s grapes were dunped, Medina drove his tractor out

of the unloading area and parked it in order that the other

tractors in line could nove forward. Medina then left the area
and went to his car which was parked away fromthe unloading

area.

Dagoberto's turn was next, and he drove his tractor and
gondola into the unloading area. By this tine, he had been
waiting in |ine between one to one and a half hours. Dagoberto's
gondol a was dunped in part when Anuar determ ned that Dagoberto's
| oad had too many | eaves. Anuar then ordered Dagoberto to clinb
up onto his gondola and clean the | eaves. Dagoberto refused.
Anuar continued to insist that Dagoberto clean the | eaves,
however, Dagoberto maintained his position. Dagoberto told
Anuar that requiring himto clean the | eaves was not beneficial
to him that the price being paid by Respondent was too | ow.
Juarez al so was present, and he joined the discussion. Juarez
al so insisted that Dagoberto clinb onto the gondola and clean
| eaves, but Dagoberto refused Juarez's request.

At that point, Wrth was called on a (B radi o and asked to
-6



cone to the unloading area. Wrth arrived and with Juarez acting as a
transl ator, gave Dagoberto a "direct order” to clean out the

| eaves fromthe gondola. Dagoberto again refused saying that he
woul d not and furthernore that the other drivers were not going
to either. A that point, Wrth told Dagoberto that he was
termnated, and that he had to | eave Superior Farns' property.?
Dagoberto then went and tal ked to sone of the other drivers.

Wrth considered the situation "volatile" and felt that the
things may get out of hand as the other drivers were in agreenent
with Dagoberto's position. Wrth ordered the unl oadi ng operati on
shut down and asked everyone to | eave the area. Javier (onzal ez
Flores (hereinafter "Fl ores”) was the tractor driver in line

i mredi at el y behi nd Dagoberto. During this incident, Anuar asked
Flores if he would clean the | eaves in his gondola and he told
Anuar he woul d not .

Sept enber 24

Oh the foll owi ng day, Dagoberto along with the two nmenbers of his
sub-crew, Jose Garcia (hereinafter "Garcia") and Contreras arrived on
Respondent's property at 6: 30 a. m. Dagoberto went up to Anuar and was
told that he had orders not to give a tractor to Dagoberto. Wien the
ot her workers found out Dagogerto was not going to be allowed to work,
they decided not to work either, in support of Dagoberto. Sone of the
wor kers who had arrived ahead of Dagoberto and were already in the

fields, al so decided

4/ . There is sone dispute in the testinony as to whether Wrth
termnated Dagoberto at that point. Gonzales clains that he did not
talk to Wrth on Septenber 23rd. However, | credit Wrth' s statenent
(corroborated by Juarez and Anuar) and find that the termnation took
pl ace on Septenber 23rd.

-7-



to stop working as soon as they enptied a | oad. The workers then
| eft Respondent's property.
The events of Septenber 25 are summari zed in the section bel ow

c The Alleged D scharge of Rosalio Contreras

Gontreras was a part of Dagoberto's sub-crew during the tine

In question. 1 the 23rd of Septenber, after Dagoberto's

termnation, Gontreras left Respondent's property after bei ng

told by co-workers that there woul d be no nore work that day.

Gontreras did not receive this information fromany of Respondent

supervisors. n the 24th, Gontreras returned to work wth

Dagoberto. Anuar's testinony, which | credit, indicates that

he tol d Dagoberto that he had orders not to give the tractor to

Dagoberto. He also told the other two workers of the sub-crew

(Gontreras and Garcia) that if they wanted to work, they

could do so. However, Gontreras said that if Dagoberto woul d

not work, nobody woul d work. Both Gontreras and Garcia al ong

wth the rest of the crewdecided not to work that day. n

the 25th of Septenber, ontreras returned to the farmwth

Dagoberto. They were approached by a security guard who tol d

Dagoberto that he was not to remain on conpany property.

Dagobert o apparent|ly agreed, and they rema ned on conpany

property only I ong enough to pick up their checks. The record

does not reflect the circunstances as to who requested that the

checks be issued or why they were requested to be issued. [During

the 23rd, 24th and 25th of Septenber, Gontreras did not speak

to any supervisory personnel, except Anuar on the 24th. n the 25th,

the rest of the crew except for Dagoberto' s sub-crew, returned to

work. The net hod of dunpi ng grapes was changed back to the net hod
-7-



used before Septenber 23.
ANALYSI S AND CONCLUSI ON

Section 1152 of the Act guarantees enpl oyees:

L the right to self-organization to form
join or assist |abor organizations, to bargain _
collectively through representatives of their choosing
and to en?age in other concerted activities for the
purpose of collective barPalnlng or other nutual aid
or protection and shall also have the right to refrain
fromany or all such activities . "

Section 1153( a) nakes it an unfair |abor practice for an agricul -
tural enployer "to interfere with, restrain or coerce agricultura
enpl oyees in the exercise of the rights guaranteed in Section 1152

The Di scharge of Dagoberto Gonzal ez

Concerted activity may be either protected or unprotected.
Ceneral |y protected activities are those peacefully engaged in
by enmpl oyees in pursuit of their rights under Section 1152 of
the Act. The Board has held that a work stoppage by two or nore
enpl oyees to protest wages paid is concerted activity protected
by the Act. Tenneco West, Inc., 6 ALRB No. 53 (1980); Resetar
Farnms, 3 ALRB No. 18 (1977); Ar Surrey, (1977) 229 NLRB 1064
[ 95 LRRVI1212].

In the Tenneco Wst, I nc., case, the enployer refused to

rehire a crew after a brief work stoppage to protest the wage
rate. After the crew was ordered to begin working, the crew did
not do so. Rather they discussed anong thensel ves whether to
accept the offered rate. After discussing the matter, they
decided to go to work under the offered rate, but the enployer
refused to put the crew to work. Under these circunstances,
the Board held that "Respondent's refusal to rehire the enployees
after their offer to return tended to interfere with the

- 8-



enpl oyees' right to engage in protected activity, and was
therefore a violation of Labor Code Section 1153( a) ." Tenneco

Vést, Inc., supra, p. 3.

Respondent argues that the issue is one of whether Dagoberto
was di scharged for insubordination or the refusal to obey a
"direct order." Respondent's position is therefore that the
concerted activity engaged in by Dagoberto loses it's protected
status because of Dagoberto's refusal to obey a direct order.

In support of this position, Respondent has cited a nunber
of ALRB, NLRB and Federal court cases as precedent. Each of
the cases relied on by Respondent w Il be discussed briefly.

Respondent intially relies on SamAndrew s Sons, 5 ALRB Nb.

68 (1979) for the proposition that any enpl oyee who seeks to
dictate the terns and conditions of his enpl oynent, is not

engaged in protected activity. However, in the SamAndrew s Sons

case, the Board found that the cause of the discharge did not
relate to any protected activity engaged in by the all eged
discrimnatee; rather the Board found that the alleged discrim-
natee did not engage in concerted activity, but that he
individual |y decided not to work overtine as directed by his
forenan. As the concurring opi nion by Board nenber Ruiz points
out, were the Board to have considered the refusal to work
overtine as part of an earlier concerted activity, there would
have been a violation of Section 1153( a) of the Act.

The facts in the instant case are different. Here
Cagobert o was unquesti onably engaged in concerted activity when
he engaged in a work stoppage as a result of a change in work
condi tions whi ch woul d have reduced hi s earni ngs.

-0-



Smlarly, Respondent's reliance upon S & F G owers,
ALRB no. 58 (1977) is msplaced as the Board held in that

case that the cause for an enpl oyee' s ten-day suspensi on was
unrel ated to concerted activity.

Respondent al so cites several NLRB cases to justify
Dagoberto's discharge. In thion Garbide HIns Packaging, | nc.,
and. Uhi on | ndependi ente de Produccion y Mantenimento, (1974)
209 NLRB 860, 86 LRRMI 1191, an enpl oyee (Maysonet) sought to

pronote a work stoppage. In the course of doing so, Mysonet

vi ol at ed various conpany regul ati ons, nade i nproper use of
t he conpany' s PA systemand tel ephones, viol ated conpany
Instructions in going fromsection to section in the plant
talking to enpl oyees while they were at work and engaged in
I nsubor di nate behavior. The national Board held that under such
ci rcunst ances, the enpl oyers could [ awful |y di scharge Maysonet.
In the instant case, there is no allegation that Dagoberto
engaged in ny inproper conduct in the course of pronoting a work
st oppages Rather, the evidence is clear that he sought the
support of his fellowworkers in a peaceful nanner w thout any
evi dence of disruptive conduct, while waiting in line to unl oad

hi s gondol a.

Respondent relies on Huntsville Manufacturing Conpany and

Communi cati ons Wrkers of Anerica, AFL-AQ (1974) 211 NLRB 54,

86 LRRVI 1587, as precedent that Dagoberto was properly di scharged.

However, in the Huntsville Manufacturing case, the Board found

that the protected activity did not lead to the di scharge; rather
the di scharge was caused by a refusal to accept a work assi gnnent,
which was not related to a protected activity.
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Respondent relies on the following circuit court cases to
support his position: Liberty Mitual Insurance Conmpany v. NLRB, 592
F2d, 595 100 LRRM 2260 (1979); NRBv. Mntgonery Ward & Co., Inc.,
157 F2d 486 (8th cir. 1946) 19 LRRM 2008, Honme Beneficial Life
| nsurance Co., 159 F2d 280 (4th cir. 1947) 19 LRRV 2208

In the Liberty Miutual Insurance Conpany case, an enpl oyee

(Agaci nski), a sal esperson for the Respondent insurance conpany
sought to organize his fellow sal espersons into an association of
sales representatives. In addition to that activity, the court
found that Agacinski also "threatened to be disruptive, declared war
on managenent, mssed appointnments and refused to neet with his
superiors as requested." The Court found that these latter
activities were unprotected, and, therefore, Agacinski's discharge
was | awful .

In the Montgonery Ward case, the Respondent therein was struck

by its enployees in Chicago. Its Kansas Gty enployees al so struck
but returned to work the follow ng day, although the Chicago
enmpl oyees remained on strike. Three enployees in the Respondent's
Kansas City billing department refused to process Chicago orders
because they believed that an increase in Chicago orders had
occurred for the purpose of breaking the strike in Chicago, though
the evidence reveal ed that there was no increase in Chicago orders.
The supervisor of the three enpl oyees discovered that they were not
processing Chicago orders and told themthey woul d have to do so or
| eave the plant. They refused and were di scharged.

The Court held that "while those enpl oyees had the undoubt ed

right to go on strike and quit their enploynment, they could not
-11-



continue to work and renain at their positions, accept the wages
paid to them and at the sane tine, select what part of their
alloted tasks they care to performof their own volition or
refuse openly or secretly to do other work. [Ctations omtted]

Mont gonery Vérd, supra, p. 496.

The facts in the instant case are not anal agous, as
Dagoberto in fact decided to strike and | eave the prem ses.

Smlarly in the Hone Beneficial case, enployees refused

to report to their offices daily as the conpany rul es required,
and i nstead, agreed anong thensel ves to report only two days a
week. Sone of the enpl oyees struck while others sought to
continue their enploynent and at the sane tine defy the enpl oyer's
rules. As tothe latter, the Gourt held that when enpl oyees
refuse to obey rules |aid down by |aw abi di ng nanagenent for

the conduct of this business, such enpl oyees nay be |awful |y
discharged. As to the forner, though, the court held that

an enpl oyer that denies further enpl oynent to enpl oyees nerely
because they have taken part in a strike perforns an illegal

act. Hone Beneficial, supra, p. 285.

Respondent's position is that Gonzal ez and hi s sub-crew
properly belong in the category of workers who renain as
enpl oyees and at the sane tine refuse to obey the rul es of
nanagenent .

However, for reasons set forth below | find that Dagoberto
can nore properly be viewed as a striker who has been i nproperly
di schar ged.

The cases cited by Respondent have in common fact situations
wher eby enpl oyees engaged in conduct, in addition to a work
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st oppage, which caused their concerted activity to lose its
protected status. Thus, workers that were |aw ul |y di scharged
ei ther disrupted the enployer's nornal busi ness operations or
they refused to do part of job yet expected to be paid

for a conplete job. Are there such facts in the instant case
whi ch woul d render Dagoberto's di scharge | awful ? The answer,

| believe, is no. in the work stoppage, initiated by Dagobert o,
there was no effort to disrupt Respondent's operation except for
the refusal to work itself. There was no violence or threat of
violence. No effort was nmade on the part of the enpl oyees to
deny Respondent access to or use of its property. The facts do
not support the work stoppage as a partial strike. And even

t hough the work stoppage took place on Respondent's property,
that fact alone did not cause a disruption of Respondent's
operation any nore than if the work stoppage was off respondent's
property and in any event Respondent decided, on its owi, to

shut down its operation of the day of the termnation. Under
these circunstances, | find that the work stoppage Gonzal ez
engaged in did not lose its protected status. Kenworth Trucks
of Philadelphia, 1 nc., and Mchinists Lodge 724, AH.-AQQ (1977)
NLRB No. 122, 96 LRRM 1605.

The Board in a recent case, Royal Packi ng Conpany, 8 ALRB

No. 16, has ruled on the respective rights of enpl oyees and

enpl oyers when a work stoppage takes place. In Royal Packing

Gonpany, the ALOfound that the enpl oyer's celery crew had
engaged in a four-hour work stoppage because the celery the
enpl oyer required themto pick was of a poor quality resulting

inareduction in their wages. Four days later the issue arose
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again and the workers asked to be paid on a piece rate in the
morniing, but on an hourly rate in the afternoon when they were
required again to pick poor quality celery. The enployer's
supervisor told the crewthat "if you don't want to work, you're
fired." The ALO concluded that the enployer discharged the
crew because of the work stoppage and that the work stoppage
was protected concerted activity. Wiile agreeing with the ALO s
findings and concl usions, the Board affirmed the decision on
different grounds. The Board first characterized the work
stoppage as an economc strike, Id p. 2, and defined an econonic
strike as a "w thholding of services by enployees to induce their
enmpl oyer to effect a change in their wages, hours or conditions
of enployment. Id p. 2, fn. 2. The Board then went on to hold
that "by their work stoppage the enpl oyees engaged in protected
concerted activity in the formof an economc strike." 1d p. 3.
The Board concluded by setting forth the rights and duties
of an enployer in an economc strike as follows:

Wien confronted with an economc strike, an

empl oyer is free to hire other workers to replace the
striking enployees at any tine prior to an un-

condi tional request by the strikers for instatenent.
[Citations omtted] However, an enployer commits an
unfair |abor practice by discharging, laying of f, or

ot herw se di scrimnating agai nst enpl oyees for engaging
in an economc strike. [Ctations omtted] Here,
credited testinony establishes that both crew foreman
Villal obos and supervisor Solario told the enployees, in
response to their protected work stoppage, that they were
"fired." By so discharging these workers, Respondent
viol ated section 1153( a) of the Act. Id p. 3.

Simlarly in the instant case, the facts clearly establish
that Gonzal ez engaged in an econom c strike by engaging in a
wor k stoppage in concert with other enployees in protest of a
- 14-



change in work conditions which woul d reduce their pay.
Respondent di scharged Dagoberto specifically for engaging in
this work stoppage. Accordingly, | find that by discharging
Dagoberto on Septenber 23, Respondent violated Section 1153( a)
of the Act.

| further find that Dagoberto sought reinstatenent on
Septenber 24, and Respondent's failure to reinstate himis
an additional violation of Section 1153( a) of the Act. Kendick
Engineering, Inc., (1979) 244 NLRB 989, Wather Tee Corporation,
(1978) 238 NLRB 1535.

The Al eged O scharge of Rosalio Gontreras

Gontreras's case presents a different factual situation
than the Dagoberto case. The threshol d question here is whet her
In fact there was a di scharge.

O Septenber 23rd, the evidence establishes that while
Gontreras did not initiate the work stoppage, he had joined it
by the tine the workers | eft Respondent’'s premses. ontreras
was at that point an economc striker. The General Gounsel
does not claimQontreras was di scharged on this date, nor woul d
the facts support such a finding.

O the 24th of Septenber, Contreras engaged in a further
work stoppage in protest of Respondent's refusal to reinstate
Dagoberto. This protest isinitself protected activity and as
it isin protest of an unfair |abor practice, ontreras at that

point in time becane an unfair |abor practice striker.?
Yananoto Farns, 7 ALRB Nb. 5.

5. Anunfair labor practice strike is an activity which is
Initiated in whole or in part in response to the enployer's unfair

| abor practices, in this case, Respondent’'s unlawful refusal to
reinstate Dagoberto. P. P. Mrrphy Produce Co., 5 ARBNd. 63.
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Onh this day when Contreras returned to work, Anuar testified

that he told Gontreras that ntreras could return to work, but
Dagoberto could not. As indicated above, | credited Anuar's
testinony regarding this conversation. Wile ontreras testified
he did not have a conversation wth Anuar, he did testify that

he refused to work after he found out that Dagoberto was not

al lowed to work. General Gounsel does not clai ma di scharge took
pl ace on this date.

General Gounsel''s positionis that Gontreras was finally
di scharged on Septenber 25th. Wiile Gontreras testified that
he bel i eved he was di scharged on this date, he did not testify
as to any facts which caused himto formsuch a belief. Nor is
there any other testimony in the record which woul d support
a di scharge on the 25th of Septenber. Even by Contreras own
testinony, the only contact he had wi th any conpany personnel was
when a security guard approached a car Dagoberto and hi s sub-crew
were in and advi sed Dagoberto that he was not supposed to be on
conpany property. Dagoberto and Gontreras subsequently went to
wait for their payroll checks to be issued and | eft the property
after receiving their checks. No evidence is in the record
regardi ng who requested the checks or why.

In anal yzing the issue of Gontreras' discharge, | have al so
consi dered whet her the facts woul d support a finding of constru-
ctive discharge. Uhder the doctrine of constructive di scharge an
enpl oyer need not use the word "fired" in order for a discharge
to occur. Rather, one of the tests of whether there has been a
di schar ge depends upon the reasonabl e i nferences that the enpl oyee
could draw fromthe | anguage used by the enpl oyer. N.LRB v. R dgeway
Trucking Co. - F2d - (1980) 105 LRRM 2153. However, in review ng the

facts and draw ng reasonabl e inferences




therefrom | do not find that there has been a constructive
di schar ge.

Respondent' s position is that Contreras is a striker, either
economc or unfair |labor practice in nature, who went on strike in
support of Dagoberto and has not applied for reinstatenment.® Under

Respondent' s view, Contreras was never di scharged.

The facts support this position except as earlier indicated
Gontreras is an unfair |aobr practice striker. |t seens evident
that considering all the facts on the three days in question,
Respondent' s efforts, so far as di schargi ng anyone was concer ned,
focused only on Dagoberto. No facts were introduced whi ch support
General Qounsel's theory that Respondent intended to di scharge
Gontreras on the 25th of Septenber, nor could a reasonabl e i nference
be drawn by ontreras based on the facts, that he was di scharged.
Accordingly, | wll recoomend that this part of the conplai nt
involving a discrimnatory di scharge of Contreras be di smssed.

THE REMEDY

Havi ng found that the di scharge of Dagoberto Gnzal ez vi ol at ed
Section 1153( a) of the Act, | shall recommend that Respondent cease
and desist fromlike violations and take certain affirnati ve action
designed to effecutate the policies of the Act. Specifically, |
recormend that Respondent be ordered to offer Dagoberto Gonzal ez

reinstatenent to his forner j ob,

6/. As an unfair labor practice striker, should Contreas apply for
reinstatenent, he would be so entitled wthout prejudice to his
seniority or other enpl oynent rights or privilege.
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wi thout loss of seniority, and to make hi mwhol e for any | oss of
pay or other economc |osses he has suffered as a result of
Respondent' s unfair |abor practices.

Uoon the basis of the entire record, the findings of fact
and concl usions of |aw, and pursuant to Section 1160. 3 of the
Act, | hereby issue the foll ow ng recommended:

ROR

Respondent, its officers, agents, successors and assigns
shal | :

1. Gease and desist from

(a) Dscharging, laying off, or otherw se discrimnating
agai nst, any agricultural enployee in regard to hire or tenure of
enpl oynent or any termor condition of enpl oyment because he or she
has engaged in any concerted activity protected by Section 1152 of the
Act .

(b) Inanylike or related manner interfering wth,
restraining, or coercing any agricultural enployee(s) in the exercise
of the rights guaranteed themby Labor Code Section 1152.

2. Take the followng affirnati ve actions which are
deened necessary to effectuate the policies of the Act.

(a) Imediately offer to Dagoberto Gonzal ez full
reinstatement to his forner job or equival ent enpl oynent, w thout
prejudice to his seniority or other enployment rights or privileges

(b) NMake whol e Dagoberto Gonzal ez for any | oss of pay
and ot her economc | osses he has suffered as a result of his
di scharge on or about Septenber 23, 1980, reinbursenent to be

nade according to the fornula stated in J & L Farns, (1980)

6 ALRB Nb. 43, plus interest thereon at a rate of 7 percent per
annum —18—



(c) Preserve and, upon request, make available to
the Board and its agents, for exam nation, photocopying, and
otherw se copying, all payroll records, social security payment
records, tine cards, personnel records and reports, and all other
records rel evant and necessary to a determnation, by the Regional
Director, of the backpay period and the anount of backpay due
under the terns of this Oder.

(d) Signthe Notice to Agricultural Enployees attached
hereto and, after its translation by a Board agent into appropriate
| anguages, reproduce sufficient copies in each |anguage for the
purposes set forth hereinafter.

(e) Mil copies of the attached Notice, in al
appropriate |anguages, within 30 days after the date of issuance
of this Oder, to all enployees enpl oyed by Respondent at any time
during the period from Septenber 23, 1980, until the date on which
the said Notice is nailed.

(f) Post copies of the attached Notice, in all
appropriate |anguages, for 60 consecutive days in conspi cuous
pl aces on its property, the period and places of posting to
be determ ned by the Regional Director, and exercise due care to
repl ace any copy or copies of the Notice which nmay be altered
def aced, covered, or renoved.

(g) Arrange for a representative of Respondent or
a Board agent to distribute and read the attached Notice, in al
appropriate |anguages, to its enployees on conmpany tinme and
property at tine(s) and place (s) to be determned by the
Regional Director. Follow ng the reading, the Board agent shal

be given the opportunity, outside the presence of supervisors
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and managenent, to answer any questions the enpl oyees may have
concerning this Notice or enpl oyees' rights under the Act. The
Regional Drector shall determne a reasonabl e rate of conpensa-
tion to be paid by Respondent to all nonhourly wage enpl oyees
In order to conpensate themfor tine lost at this readi ng and
during the question-and-answer peri od.

(h) NMNotify the Regional Orector inwiting, wthin
30 days after the date of issuance of this Oder, of the steps
Respondent has taken to conply therewth, and continue to
report periodically thereafter, at the Regional Orector's
request, until full conpliance is achieved.
Dated: April 2, 1982

BRI AN TOM
Adm ni strative Law O ficer
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NOTI CE TO AGR CULTURAL EMPLOYEES

After investigatin charges that were filed in the Delano Regional Ofice,
the General Counsel of the Agricultural Labor Relations Board issued a
conplaint that alleged that we had violated the |law After a hearing at

whi ch each side had an opportunity to present evidence, the Board found
that we did violate the [aw b dlscharﬂlng t he Dagoberto Gonzal ez. on or
about September 23, 1980. e Board has told us to post and publish this
beice. ¥% rnll do what the Board has ordered us to do. W also want to

ell you that:

The Agricultural Labor Relations Act is a law that gives you and al
farmnor kers these rights:

1. To organi ze yourselves;

2. To form join, or help unions; _

3. To vote in a secret ballot election to decide whether you want a
union to represent you; _ _

4. To bargain with your enployer to obtain a contract covering your wages
and working conditions through a union chosen by a majority of the
enpl oyees and certified by the Board,;

5. To act.together with other workers to help or protect one another; and

6. To decided not to do any of these things.

VE WLL NOT interfere with, or restrain or coerce you in the exercise of

your right to act together with other workers to hel p and protect one
anot her .

SPECI FI CALLY, the Board found that it was unlawful for us to discharge
Dagobert o Conzal ez because he participated in a concerted work stoppage
over wages on or about Septenber 23, 1980.

VWE WLL NOT hereafter discharge or lay off any enpl oyee for engaging in
such concerted activities.

WE WLL reinstate Dagoberto Gonzalez to his fornmer or substantially

equi val ent enpl oynent, w thout |oss of seniority or other gr|V|Ieges and we
will reinburse himfor any pay or other noney he has |ost because of his

di scharge, plus interest conputed at 7 percent per annum

Dat ed: SUPERI CR FARVS

By:

Represent ati ve (Title)

| f you have a question about your rights as farmwrkers or about this
Notice, you may contact any office of the Agricultural Labor Relations
Board. Qur office is located at 627 Main St ., Delano, California 93215
The tel ephone nunber is (805) 725-5771

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the State of California.

DO NOT' REMOVE OR MJTI LATE
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